ATTORNEY PROFESSIONALISM

Leaving the Firm and the

Ties That Bind

The Attorney Professionalism Committee invites our readers to send in comments or
alternate views to the responses printed below, as well as additional hypothetical fact patterns or scenarios to
be considered for future columns. Send your comments or questions to: NYSBA, One Elk Street, Albany,
NY 12207, Attn: Attorney Professionalism Forum, or by email to journal@nysba.org.

This column is made possible through the efforts of NYSBA’s Committee on Attorney Professionalism. Fact

patterns, names, characters and locations presented in this column are fictitious, and any resemblance to ac-
tual events or to actual persons, living or dead, is entirely coincidental. These columns are intended to stimu-
late thought and discussion on the subject of attorney professionalism. The views expressed are those of the
authors, and not those of the Attorney Professionalism Committee or NYSBA. They are not official opinions

on ethical or professional matters, nor should they be cited as such.

To the Forum:

I have been an attorney with a prominent New York law
firm for the past several years. During my tenure, I have
gained a vast client base and a lot of experience, for which
I am grateful. However, I feel that I am ready to move
on and open my own private practice and thought the
partners that have mentored me would be happy for me.
However, that was not the case when I told them the news
and put in my two-weeks notice. Instead, they were less
than impressed and warned that my leaving is a breach of
my employment agreement, which I signed before I was
even admitted as an attorney, when I first received the
job upon graduation. The partners threatened to hold me
accountable for my breach of contract when I leave.

After my meeting with the partners, I took another
look at the employment agreement. It contains several
clauses that seem to me now — as an experienced attor-
ney — to be completely unfair and make leaving the
firm impossible without some sort of consequence. The
employment agreement included restrictions and penal-
ties that the firm would impose if lawyers leave the firm
without “good reason.” This phrase was undefined and
completely up to the partners” discretion to decide what
constitutes “good reason” for leaving. There were also
restrictions placed on contacting clients to let them know
of lawyers leaving firms, working with other lawyers and
employees who have left the firm and participating in
any sort of investigations against the firm.

Clearly, there is a contract issue and many of these terms can’t
possibly be enforced; however, my question for the forum is
whether the firm’s conduct violates any ethical rules?

Sincerely,

Owen Schingel

New York State Bar Association
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Dear Mr. Schingel:

Your firm certainly seems to be making it difficult for
you to grow your career and your own practice. You are
right in suspecting that the firm’s conduct may run afoul
of certain ethical rules, and as discussed below, there are
American Bar Association opinions addressing the issue
you raise as well as court decisions that have held that
such provisions are unenforceable. Courts have repeat-
edly found that attorneys’ rights to practice freely are
essential to protecting clients’ rights to choose their rep-
resentation without restriction.

Provisions Restricting a Lawyer’s Right To Practice Law

In 2019, the ABA issued Formal Opinion 489,! which
states that “lawyers have the right to leave a firm and
practice at another firm.” The ABA goes on to explain
that “the ethics rules do not allow non-competition
clauses in partnership, member, shareholder, or employ-
ment agreements,” which allows clients to choose their
representation and follow their lawyer from firm to firm
if they prefer. Firms are not allowed in employment
contracts to restrict lawyers from leaving firms. While
they “may require some period of advance notice of an
intended departure,” this period of time should be the
minimum necessary for the clients to make a decision as
to whether they prefer to follow the leaving attorney or
remain with the firm.

A similar situation occurred between Quinn Emanuel
Urquhart & Sullivan and some of its lawyers who
decided to leave the firm to start their own.2 The Quinn
Emanuel partnership agreement provided that when a
partner leaves the firm and takes her book of business
with her, she must pay 10% back to Quinn Emanuel
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for legal fees that were collected from clients who fol-
lowed her from Quinn Emanuel to the new firm. This
sort of contract violated New York Rules of Professional
Conduct 5.6(a), which prohibits a lawyer from “offer-
ing or making: (1) a partnership, shareholder, operating,
employment, or other similar type of agreement that
restricts the right of a lawyer to practice after termination
of the relationship. . . . ” The only exception to this rule
is when the agreement concerns benefits upon retire-
ment. Section (a)(2) also prohibits agreements “in which
a restriction on a lawyer’s right to practice is part of the
settlement of a client controversy.”

The employment agreement you entered with your
firm seems to fall squarely within the type of conduct
prohibited by New York Rule 5.6(a)(1) and ABA Model
Rule 5.6, as it punishes you for leaving the firm and tries
to limit who you may work with in the future, thereby
restricting your right to practice law apart from the firm.
In Formal Opinion 489, the ABA notes that courts have
repeatedly held that “financial disincentives to a competi-
tive departure” are unethical and not enforceable.3 While
your firm may not directly be restricting your right to
practice outside of the firm, imposing any sort of penal-
ties for leaving the firm is a sneaky way to do so. The
ABA highlights New York Court of Appeals decision in
Coben v. Lord, Day & Lord,* which held that a contract
“provision that imposes a ‘significant monetary penalty’
on an attorney who remains in private practice is the
functional equivalent of a restriction on the practice of
law, even though there is no express prohibition on com-
petitive activities imposed on the withdrawing partner.”>
Such provisions, which finically disincentivize lawyers
from competing against the firm from which it is leaving,
are unenforceable as against public policy.¢ The court in
Cohen further explained that such provisions “interfere
with the client’s choice of counsel” in that “a clause that
penalizes a competing attorney by requiring forfeiture of
income could ‘functionally and realistically discourage’
a withdrawing partner from serving clients who might
wish to be represented by that lawyer.””

Many New York courts have cited the Coben decision in
similar situations and have built upon it. The court in
Nixon Peabody LLP v. de Senilhes, Valsamdidis, Amsallem,
Jonath, Falicher Associes brings up many public policy
reasons for such rules that prohibit restriction on a law-
yer’s right to practice, noting that courts should protect
“attorney autonomy” and promote “attorney mobility.”8
Provisions that restrict attorney autonomy and mobil-
ity ultimately “limits the freedom of clients to choose
a lawyer.” The court also mentions another reason for
such rules is to protect younger lawyers from signing
away their ability to work for other law firms or open
their own practice later on.
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Clients Are Not Firm Property

We also question the validity of the provision in your
employment agreement that purports to place restric-
tions on contacting clients to let them know of your
departure. This is an issue we have dealt with in prior
Forums that have addressed a client’s right to choose who
represents them and the obligation of lawyers to keep
clients informed so that they can have an opportunity to
make such a choice.10

ABA Formal Opinion 489 discusses law firms’ obligations
“to establish reasonable procedures and policies to assure
the ethical transition of client matters when lawyers elect
to change firms.” The ABA cites Rule 1.1 of the Model
Rules of Professional Conduct, which requires lawyers
to “provide competent representation to a client,” which
“requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.”!!
The ABA explained that this may come into play in a situ-
ation where the lawyer seeking to leave the firm is the only
one with the appropriate expertise to represent that client.

Model Rule 1.16 addresses how lawyers are to handle
instances of declining or terminating representation and
offers guidance in situations where lawyers leave a firm and
consequently terminate representation of a client if the cli-
ent chooses to stay with the firm and not the lawyer. Rule
1.16(d) requires lawyers who terminate representation to
“take steps to the extent reasonably practicable to protect a
client’s interest, such as giving reasonable notice to the cli-
ent, allowing time for employment of other counsel. . . . 12
Law firms have this same obligation if the client chooses
instead to follow the lawyer and end its representation with
the firm. New York Rule 1.16(e) mirrors the Model Rules
of Professional Conduct in that it also requires lawyers to
provide reasonable notice to clients of any termination of
representation “to the extent reasonably practicable, to
avoid foreseeable prejudice to the rights of the client.”

In your situation, the provision restricting you from
informing your client of your departure is in direct viola-
tion of both the ABAs and New York’s Rules of Profes-
sional Conduct. Such a provision restricts your ability
to comply with the rules, which is directly prohibited
by Rule 5.1 of the New York RPC: “A firm shall make
reasonable efforts to ensure that all lawyers in the firm
conform to these Rules.”!3 It is also against the clients’
interests, which ABA Formal Opinion 489 states, “the
departed lawyer and firm should endeavor to coordinate
after the departure, if necessary” to protect.!4

In Graubard Mollen Dannett ¢ Horowitz v. Moskovitz,1
the Court of Appeals found that partners leaving a
firm are “permitted to inform firm clients with whom
they have a prior professional relationship about their
impending withdrawal and new practice, and to remind



the client of its freedom to retain counsel of its choice.”
The court also noted that, while it is ideal that this occurs
after the partner has notified the firm of its departure, it
is not necessarily required. Partnership or employment
agreements may require some sort of reasonable notifica-
tion period to provide both parties with enough time to
meet client needs that might be affected by the lawyer’s
departure; however, “lawyers cannot be held to a fixed
notice period and required to work at a firm through the
termination of that period.”16

A situation that might raise questions as to a partner’s
fiduciary duties to the firm — and an ethical violation — is
if a partner were to secretly lure firm clients to its new firm
without ensuring the client is aware of its freedom to choose
whether to stay with the firm or follow the departing part-
ner.'” However, this is certainly not what is occurring in
your situation. Your firm is directly attempting to prohibit
you from informing clients of your departure and letting
them know of their right to choose whether to stay or leave.

Based on ethical rules and opinions, as well as case law,
the firm’s conduct in enforcing such agreements, limit-
ing your ability to practice law and hindering client’s
rights, constitutes several ethical violations. Moreover, we
doubt that the firm would be successful in attempting to
enforce such an agreement upon your departure.
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Question for the Next Attorney
Professionalism Forum

To the Forum:

I am a senior associate at Jones & Smith, a 30-lawyer
firm on Long Island. One of the two founding partners,
Tom Smith, came to me yesterday with astonishing news:
he had just told his co-founder, Elbert Jones, that he
(Tom) was leaving to go to a rival firm, Young & Zach-
ary. He told me he had asked Elbert for permission to
speak to me about coming with him, and Elbert — with
whom I rarely work — had agreed. Tom has offered me a
partnership at Y&Z, and I'm excited about the possibil-
ity. Tom is also hoping another J&S associate, Alan Able,

will come with us.

There are, however, two major problems. First, Tom,
Alan and I have for years been representing MegaManu,
Inc., a large, closely held manufacturing company, in an
antitrust dispute with its rival Cartels-R-Us, Inc. Cartels-
R-Us is represented in that action by Y&Z. Over the
years, I have had limited involvement in the case. I have
taken a couple of depositions of mid-level witnesses and
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been at occasional meetings with client representatives
discussing case strategy. Tom is the main interface with
the client and has principal responsibility for the case;
when a major tactical decision has to be made in the case,
or a principal needs to be deposed, Tom handles that.
Alan’s involvement in the case has mainly been limited
to conducting legal research.

Second, Alan comes from a wealthy family, and he is the
beneficiary of a family trust that owns 33% of Mega-
Manu’s stock. The value of that stock would be adversely
affected if MegaManu loses the lawsuit.

I have expressed concern about all of this creating a con-
flict if we move to Y&Z. Tom has spoken to Y&Z about
it and they say there is no problem — all we have to do is
create an ethical screen. I heard that a recent change in
the ethics rules might impact our response, but I don't
know what that change is and how it could help us.

May all three of us move to Y&Z? Will an ethical screen

work to avoid a disqualification motion in the Mega-
Manu/Cartels-R-Us case?

Sincerely,

W. E. Moving
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